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HOCHBERG, District Judge:

Having reached a settlement in this case of unprecedented intensity and duration, the

parties now move for (1) final approval of (a) the proposed Settlement Agreement between
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Plaintiffs and Defendant Health Net and (b) the proposed Plan of Allocation; and (2) an award of

attorneys’ fees, expenses, and payment of Plaintiff incentive awards.  The Court held a

preliminary fairness hearing on April 24, 2008.  The final fairness hearing was held on July 24,

2008 and an order approving the Settlement was entered on July 25, 2008.  This opinion sets

forth the Court’s reasons for entering that order.   

I. BACKGROUND

Health Net is a health care insurer that offers several kinds of plans, one of which is a

“point of service plan.”  As the Court previously explained, point-of-service plans 

permit the subscriber to use in-network or out-of-network providers. An out-of-
network (or non-participating) provider is a provider who is not part of Health
Net's network and does not have a contracted-for rate with Health Net. If a
subscriber decides to go to an out-of-network provider, the subscriber is subject to
deductible, coinsurance, allowable amounts, reasonable and customary amounts,
and/or usual, customary, and reasonable charge limitations.

Wachtel v. Guardian Life Ins. Co., 223 F.R.D. 196, 199 (D.N.J. 2004).  These cases arose from

Health Net’s treatment of out-of-network (“ONET”) claims submitted by insureds with point-of-

service plans.  Plaintiffs’ Complaints challenged Health Net’s policies for determining the usual,

customary, and reasonable (“UCR”) charge limitations used to calculate the amount of an

insured’s ONET claim that Health Net will reimburse.  As the Court previously explained, 

Health Net's plan contracts do not cover an entire fee charged by an out-of-
network provider. Rather, [Health Net] pays a percentage of a certain allowed
charge. . . .[The allowed charge] is most often defined as the Usual, Customary,
and Reasonable charge for the service provided. The beneficiary pays the
remaining percent of the UCR charge and is responsible for the rest [i]f a medical
bill . . . exceeds the UCR charge. . . .Thus, the coverage for out-of-network
treatment that a beneficiary receives depends heavily on how UCR is defined. 

Wachtel, 223 F.R.D. at 200. 
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The Court discusses the flaws in databases in detail in Part III.B.2(g)(1), infra. 1

3

In order to determine UCR charges for ONET claims, Health Net relied on databases

licensed from a third-party vendor, Ingenix.  Plaintiffs allege that Health Net’s reliance on these

databases (the “Ingenix databases”) was improper and in violation of ERISA, 29 U.S.C. § 1001

et seq.  Specifically, Plaintiffs alleged that the Ingenix databases are inherently flawed  and that1

each time Health Net determined an ONET reimbursement in reliance upon an Ingenix database,

Health Net failed to pay all the benefits due to its insureds and thereby violated ERISA.  The

Scharfman Plaintiffs also brought a claim pursuant to the Racketeering Influenced and Corrupt

Organizations Act (“RICO”) arising from the same facts.   

A. Procedural History  

The instant Settlement comes after seven years of extraordinarily contentious litigation. 

The Wachtel action was removed to this Court in August 2001; the McCoy complaint was filed

as a “related case” in April 2003, followed by the Scharfman complaint in January 2005.  The

seven years of litigation in these cases defy simple summary.  As the Court noted in 2006,

The Wachtel and McCoy cases are two of the oldest on this Court's docket. The
litigation has been fierce and without respite, through several changes of defense
counsel. . . . In sum, it gives new meaning to the term “scorched earth” litigation
tactics.

Wachtel v. Health Net, Inc., 239 F.R.D. 81, 84 (D.N.J. 2006).  The Wachtel docket sheet is now

115 pages long, with 141 motions, 283 briefs, 316 other applications, 44 hearings, 11

conferences, and 5 appeals to the Third Circuit.  The age of these cases and their extraordinary
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See Wachtel v. Health Net, Inc., 239 F.R.D. 81, 84 (D.N.J. 2006), for this Court’s2

opinion following a 10-day Rule 37/Integrity hearing.  

4

procedural histories are not solely attributable to the complexity and importance of the databases

used to calculate UCR reimbursements.  2

 Class notice for the Wachtel and McCoy classes was complete as of July 6, 2007. 

Following the Court’s preliminary approval of the Settlement Agreement and preliminary

approval of the Scharfman RICO and ERISA classes on April 24, 2008, “smart notice” was

mailed to all class members in Wachtel, McCoy, and Scharfman between May 19, 2008 and June

11, 2008.  Those Wachtel and McCoy class members who had not previously opted out were

given an additional opportunity to opt out.  Those Wachtel and McCoy class members who had

previously opted out were given an opportunity to waive their opt out and again become Class

Members.  Class members were given the opportunity to opt out or object by June 23, 2008.

B. Mediation and Settlement

The parties engaged in settlement negotiations before several mediators over the past four

years.  The first mediation took place in 2004 with a retired state court judge.  The second

negotiation took place in Florida in January 2005 with a retired federal judge.  The third and

fourth mediations took place with a private and renowned mediator.  In August 2007, the parties

informed the Court that they had reached a settlement in principle.  This settlement, however,

included only the sum of money to fund direct reimbursements; equitable relief and other crucial

reforms of the UCR calculation process took many months longer to negotiate.  

Between August 9, 2008 and April 17, 2008, the parties continued to negotiate the

remaining provisions of this Settlement, including important business practice changes.  The
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the Class Member’s Plan, as well as services and supplies that are not Covered ONET Services
or Supplies, are not included within the definition of a Balance Bill.”  Settlement Agreement at 5. 
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Court held several phone and in-person conferences to monitor the parties’ progress on the

remaining terms.  Prior to the preliminary fairness hearing, the Court held a “tutorial” hearing to

more fully explore the Ingenix database.  The parties submitted a final Settlement Agreement to

the Court on April 17, 2008.  

C. Settlement Agreement

The present Settlement is among the largest ERISA health insurance settlements on

record.  The Settlement entails a substantial cash component as well as business practice changes

that will have a lasting impact on the way Health Net reimburses its subscribers for out-of-

network medical services.  It also raises a clarion call for greater disclosure about the databases

used for health care coverage.  The UCR database flaws are discussed in section III.B.2(g)(1). 

Health Net will provide a cash fund of $215 million, divided into three categories.  First,

Health Net will provide a $40 million prove-up fund for Class Members who were Balance

Billed  by their ONET providers after Health Net reimbursed the ONET provider at a rate lower3

than the provider’s billed charge.  Second, Health Net will provide a $160 million cash fund from

which all Class Members are entitled to receive a pro rata reimbursement for claims subject to an

erroneous ONET determination.  Finally, $15 million of the fund will be paid to the New Jersey

Department of Banking and Insurance (“DOBI”) and used in the discretion of that state agency to

reimburse members of the New Jersey small employer plan Class (the Wachtel Class).
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The Settlement Agreement divides Class Members who have been Balance Billed by their

ONET providers into two groups for purposes of allocating the prove-up fund.  Group B consists

of those Class Members who received a Balance Bill from their ONET provider after the

beginning of their class period and can demonstrate that they paid some or all of the Balance Bill

on or before April 24, 2008, the date of the Preliminary Fairness Hearing in this matter.  Group C

consists of those claims for covered services received by a Class Member on or after May 6,

2005 for which the Class Member received, but did not pay, a Balance Bill from their ONET

provider on or before April 24, 2008.   The closing date for both groups is established by the4

requirement that Health Net have in its claims system a check payment date for reimbursement to

the ONET provider on or before July 31, 2007 (the date set by the Scharfman class definition). 

The third ground, Group A, consists of all remaining claims, including, for example, those claims

for which Health Net reimbursed the ONET provider less than their full billed amount, but where

the ONET provider did not Balance Bill the Class Member.  

The prove-up fund will be allocated first.  Group B Class Members – those who have

paid all or part of a Balance Bill – will be reimbursed first and they are entitled to receive up to

100% of the amount they paid out of pocket.  If any portion of the $40 million prove-up fund

remains after all Group B claims are satisfied in full, those funds will be used to satisfy Group C

claims on a first-come, first-served basis.  Any portion of the $40 million prove-up fund that

remains after all Group B and C claims are satisfied reverts to Health Net.  Any Group B or C
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claims that remain after the prove-up fund has been fully allocated become Group A claims for

purposes of further distribution.  All Group A claims will then be reimbursed pro rata from the

$160 million pool.  The $160 million pool is non-reversionary.  Attorney’s fees and expenses

will also be drawn from the non-reversionary $160 million cash fund. 

Health Net has also agreed to highly significant business practice changes, which it will

perform until the four year anniversary of the Effective Date of the Agreement.  First, and most

importantly, Health Net has agreed to cease using the Ingenix database for determining UCR

charges for ONET services or supplies.  Indeed, Health Net has agreed to eliminate the use of

UCR altogether for determining payments for its subscribers’ ONET services or supplies. 

Pursuant to the agreement, Health Net has agreed to eliminate the use of the Ingenix databases

and UCR as soon after the Effective Date of the Settlement Agreement as possible, except where

required by law or approved by regulators, or where specifically requested by a plan sponsor. 

The new methodology that Health Net develops to replace the Ingenix database and UCR will be

fully disclosed in its health care plans.  The specifics of Health Net’s new methodology are not

presently before the Court and the Settlement Agreement does not purport to release Health Net

from any claims that may arise from its use of new methodologies. 

The Settlement Agreement also requires Health Net to make business practices changes

until Health Net can implement its new methodology.  Health Net agrees that it will determine its

reimbursement to ONET providers by reference to the current Ingenix database plus 14.5% (up to

the billed charge).  This will be referred to as the “Adjusted Allowable Amount.”  According to

the parties, this add-on will result in 80% of ONET claims being covered at 90% or more of the

billed charge.  
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Health Net will also institute a special appeals process for those subscribers who still

have large outstanding balances even after the 14.5% add-on described above.  A subscriber may

take advantage of the special appeals process if the subscriber’s Adjusted Allowable Amount is

less than 80% of the ONET provider’s billed charge and there is a difference of at least $4,500

between the adjusted allowable charge and the provider’s billed charge.  These special appeals

will be sent to an independent arbitrator, who will apply the “UCR Review Factors” set forth in

the Settlement Agreement.  The arbitrator’s decision will be binding on both Health Net and the

subscriber.  It is not mandatory that a subscriber use this special appeals process, and the decision

to engage in binding arbitration is the choice of the Health Net subscriber.  The cost of the

special appeals process will be paid for by interest generated on the $160 million non-

reversionary fund, which was deposited in escrow in January 2008.  Those subscribers not

eligible for the special appeals process, or who elect not to use it, may still use Health Net’s

regular appeals process.  Health Net will provide prompt and clear notice to beneficiaries who are

eligible for the special appeals process.  

Health Net will also: (1) establish a “cost estimator process” so that subscribers can

obtain accurate UCR amounts in advance of a procedure; (2) comply with the terms of its pre-

authorizations and advance UCR determinations; (3) negotiate with the ONET provider in

advance of non-emergent surgeries and if Health Net and the ONET provider reach a consensual

fee arrangement, the subscriber will not be financially responsible for any amount over the

applicable coinsurance and deductible amounts; (4) establish a web portal to keep subscribers

appraised of ONET policies and procedures; (5) establish training programs and other procedures

so that Health Net employees can provide members with more accurate information; (6) review
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the use of “adjustment codes” on subscribers’ Explanation of Benefits form to ensure that those

codes convey meaningful information to the subscriber; (7) provide greater transparency for

benefits related to, inter alia, multiple surgical procedures, assistant and co-surgeons.  Health Net

has estimated the business practices changes are worth between $26 and $38 million, and

Plaintiffs concur.    

III. ANALYSIS

A. Class Certification of the Scharfman classes

The Court certified the Wachtel and McCoy classes in an order dated August 5, 2004. 

See Wachtel DKT#139.  On June 30, 2006 the Third Circuit vacated the Court’s August 5, 2004

class certification order and remanded to this Court “for a definition of the claims, issues, or

defenses to be treated on a class basis.”  Wachtel v. Guardian Life Ins. Co. of Am., 453 F.3d 179,

190 (3d Cir. 2006).  The Court issued a new class certification order on September 25, 2006 in

which it set forth the claims, issued, or defenses to be treated on a class basis, but did not alter

the class definitions given in the August 5, 2004 opinion.  Wachtel DKT#551.  The Court

certified the Wachtel and McCoy classes as follows:  

• Wachtel class: All persons in the United States who are, or were, from July 1, 1995 to
August 31, 2004, subscribers or beneficiaries of any New Jersey small employer plan,
who received medical services from an out-of-network provider and for whom
Defendants made reimbursement determinations less than the providers’ actual charge.  

• McCoy class: All persons in the United States who are, or were, from April 1, 1997 to
August 31, 2004, subscribers or beneficiaries of any large or small employer plan, other
than in a New Jersey small employer plan, who received medical services or supplies
(including, inter alia, surgery, anesthesia, and the like) from an out-of-network provider
and for whom Defendants made reimbursement determinations less than the providers’
actual charge. 

See McCoy DKT#89.  
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The Scharfman ERISA and RICO classes were preliminarily certified at the Preliminary

Fairness hearing held on April 24, 2008.  The Scharfman classes are defined as follows:

• Scharfman ERISA class: All person in the United States who are, or were, from
September 1, 2004 through July 31, 2007 members of any large or small employer plan
insured or administered by Health Net, and subject to ERISA, who received medical
services or supplies (including, inter alia, surgery, anesthesia, and the like) from an out-
of-network provider and received reimbursement less than the provider’s billed charge. 

• Scharfman RICO class: All persons in the United States who are, or were, from
September 1, 2004 through July 31, 2007 members in any large or small plan insured or
administered by Health Net, who received medical services or supplies (including, inter
alia, surgery, anesthesia, and the like) from an out-of-network provider and received
reimbursement less than the provider’s billed charge that was determined by Health Net,
Guardian or a Third Party Vendor applying Health Net’s ONET Claims Practices,
including the use of Ingenix data. 

Since preliminarily certifying the Scharfman classes on April 24, 2008, the Court has received no

objections to the Scharfman classes as to Rule 23's requirements of numerosity, typicality,

adequacy, predominance or superiority.  The Court now enters final certification of the

Scharfman ERISA and RICO classes for the following reasons. 

1. Numerosity 

Rule 23(a)(1) provides that the Court may certify a class only if “the class is so numerous

that joinder of all members is impracticable.”  The Third Circuit has held that although “[n]o

minimum number of plaintiffs is required to maintain a suit as a class action, . . . generally if the

named plaintiff demonstrates that the potential number of plaintiffs exceeds 40, the first prong of

Rule 23(a) has been met.”  Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir. 2001).  Joinder

need not be impossible.  “When dealing with a class that numbers in the hundreds, joinder will

most often be impracticable.”  Lenahan v. Sears, Roebuck and Co., No. 02-0045, 2006 WL

2085282, at *7 (D.N.J. July 24, 2006).
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The instant classes easily satisfy Rule 23(a)(1)’s numerosity requirement.  There are well

over 2 million Class Members in the Wachtel, McCoy, and Scharfman classes.  The parties have

stated that class notice was sent to over 2.5 million individuals who are or were insured by

Health Net.  The Court finds that Rule 23(a)(1)’s numerosity requirement is satisfied.  

2. Commonality and Predominance

Rule 23(a)(2) requires that there be “questions of law or fact common to the class.”  The

“predominance” requirement of Rule 23(b)(3) requires that the common questions predominate

over individual issues.  As the Court explained when it certified the McCoy and Wachtel classes:

The commonality prong of [Rule] 23(a) overlaps with the predominance
requirement of 23(b)(3). Therefore, courts frequently examine the two
requirements together.  Commonality under 23(a)(2) is satisfied if the named
plaintiff shares common questions of law or fact with the grievances of the
prospective class. Predominance, however, requires more than the existence of
common issues of law and fact. The common issues must be numerically and
qualitatively substantial in relation to individual issues.

Wachtel, 223 F.R.D. at 213 (internal citations omitted). 

The Third Circuit has instructed that “[t]he commonality requirement will be satisfied if

the named plaintiffs share at least one question of fact or law with the grievances of the

prospective class.”  Stewart, 275 F.3d at 227 (emphasis removed).  Commonality is easily met by

the Scharfman ERISA class.  The Scharfman ERISA class brings the same claims as the McCoy

and Wachtel ERISA classes, but for a later time period.  Consequently, the claims of all three

classes are based on common operative facts and questions of law.  As the Court explained when

it certified the Wachtel and McCoy classes:

The Plaintiffs allege a systematic course of conduct in interpreting contracts of
insurance in an improper, undisclosed, and self-serving way in contravention of
the plans and of Health Net's fiduciary duty to beneficiaries who chose to use out-
of-network providers. In both the McCoy class and the Wachtel class, if each
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member of the potential class were to bring an individual action, each would be
required to prove that Health Net's UCR and other policies violated ERISA.  The
issues of law and fact relating to whether Health Net fully disclosed and properly
applied its reimbursement mechanisms for out-of-network provider services are
common to the class members and predominate over individual questions.

Wachtel, 223 F.R.D. at 213 (internal citation omitted).  

The Scharfman RICO class also satisfies the commonality and predominance

requirements of Rule 23(a)(2) and (b)(3).  The Scharfman RICO class alleged an association-in-

fact between Health Net and Ingenix in which Health Net and Ingenix carried out a scheme to

underpay benefits to Health Net subscribers.  See Scharfman DKT#54 (Second Amended

Complaint and RICO Case Statement).  The Class’s RICO claims raise numerous common

questions of law and fact concerning the existence of an association-in-fact, the performance of

predicate acts including mail and wire fraud, and the existence of a common plan or scheme to

underpay Health Net’s subscribers and to improperly shift the cost of medical care to Health Net

subscribers.  The issues of law and fact raised by the RICO claims are common to the Scharfman

RICO class and predominate over any individual issues that may be present among RICO Class

Members.  The Court finds that Rule 23(a)(2)’s commonality requirement and Rule 23(b)(3)’s

predominance requirement are satisfied. 

3. Typicality 

Rule 23(a)(3) requires that “the claims or defenses of the representative parties are typical

of the claims or defenses of the class.”  As the Third Circuit has noted, “[t]he typicality inquiry

centers on whether the interests of the named plaintiffs align with the interests of the absent

members.”  Stewart, 275 F.3d at 227.  “[C]ases challenging the same unlawful conduct which

affects both the named plaintiffs and the putative class usually satisfy the typicality requirement
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irrespective of the varying fact patterns underlying the individual claims.”  Id.  “Factual

differences will not render a claim atypical if the claim arises from the same event or practice or

course of conduct that gives rise to the claims of the [absent] class members, and if it is based on

the same legal theory.”  Id. at 227-28.  Both Scharfman classes satisfy the typicality requirement

of Rule 23(a)(3) because both classes’ claims arise from Health Net’s reliance on the Ingenix

database to calculate UCR charges.  Although facts of individual class members’ claims differ in

some ways – the ONET treatments they received or whether they have exhausted the appeals

process, for example – those minor difference do not alter the fact that all Plaintiffs rely on the

same legal theories in both the ERISA class and the RICO class.  The Court finds that the

typicality requirement of Rule 23(a)(3) is satisfied. 

4.  Adequacy of Representation

Rule 23(a)(4) requires that the “representative parties fairly and adequately protect the

interests of the class.”  The Third Circuit has held that “[a]dequate representation depends on two

factors: (a) the plaintiff's attorney must be qualified, experienced, and generally able to conduct

the proposed litigation, and (b) the plaintiff must not have interests antagonistic to those of the

class.”  New Directions Treatment Servs. v. City of Reading, 490 F.3d 293, 313 (3d Cir. 2007). 

“In analyzing this criteria, the court must determine whether the representatives’ interests conflict

with those of the class and whether the class attorney is capable of representing the class.” 

Johnston v. HBO Film Mgmt., Inc., 265 F.3d 178, 185 (3d Cir. 2001).

The Court found the adequacy requirement met under Rule 23(a)(4) in McCoy and

Wachtel, and specifically noted that “Counsel for McCoy and the Wachtels are well-seasoned

and have demonstrated adequacy and tenacity during the protracted proceedings that have already
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occurred in this case.”  Wachtel, 223 F.R.D. at  216.  As evidenced by the lengthy procedural

history outlined above, in the years since the Court certified the Wachtel and McCoy classes,

Class Counsel have proved themselves more than adequate to face the challenges posed by this

litigation.  At no time has there been any suggestion that the Scharfman representative Plaintiffs’

interests in any way conflict with the interests of the class.  Consequently, the Court finds that the

adequacy requirement of Rule 23(a)(4) has been met as to the Scharfman classes.

5. Superiority 

In addition to the “predominance” requirement, Rule 23(b)(3) also requires “that a class

action is superior to other available methods for fairly and efficiently adjudicating the

controversy.”  The rule provides the Court with four non-exhaustive factors to consider.

The matters pertinent to these findings include:

(A)  the class members' interests in individually controlling the prosecution or
defense of separate actions;

(B)  the extent and nature of any litigation concerning the controversy already
begun by or against class members;

(C)  the desirability or undesirability of concentrating the litigation of the claims
in the particular forum; and

(D)  the likely difficulties in managing a class action.

FED. R. CIV. P. 23(b)(3).  

Superiority is also easily satisfied in these cases for the reason given at the time of the

Wachtel and McCoy class certifications. As the Court explained 

Class action is the superior form of litigation in this case because it ensures that
potentially meritorious claims will be addressed efficiently and without waste of
judicial resources. There is no indication that individual members of the class[es]
have a compelling interest in controlling the prosecution of separate actions.
Indeed, the high cost of prosecuting this complex case on an individual basis
suggests that the opposite is true.  This Court is not aware of pending litigation
against Health Net by any proposed class members that would undermine the
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suitability of class litigation. The high cost of this complex litigation also suggests
that meritorious claims may go unaddressed unless the Plaintiffs are permitted to
proceed as a class.  Relitigating the same issues and presenting similar evidence
regarding Health Net's policies and practices and non-disclosures for out-of-
network charges would be inefficient and wasteful of judicial resources.  Joinder
or wholesale intervention would result in a multiplicity of repetitive actions.

Wachtel, 223 F.R.D. at 217 (internal citations omitted); see also Amchem Prods., Inc. v.

Windsor, 521 U.S. 591, 620 (1997) (“Confronted with a request for settlement-only class

certification, a district court need not inquire whether the case, if tried, would present intractable

management problems.”).  Given that the facts that underlie the claims of both Sharfman classes

are the same as those alleged by the Wachtel and McCoy classes, the same analysis applies here. 

B. Final Approval of Class Action Settlement and Plan of Allocation

“The law favors settlement, particularly in class actions and other complex cases where

substantial judicial resources can be conserved by avoiding formal litigation.”  In re General

Motors Corp. Pick-Up Truck Fuel Tank Prods. Liability Litig., 55 F.3d 768, 784 (3d Cir. 1995). 

Class action settlements must receive approval from the Court under Rule 23(e), which requires

that “[t]he claims, issues, or defenses of a certified class may be settled, voluntarily dismissed, or

compromised only with the court’s approval.”  FED. R. CIV. P. 23(e).  Before the Court may

approve a settlement under Rule 23(e), the Court must be satisfied that it is fair, reasonable, and

adequate.  See In re General Motors, 55 F.3d at 785.

1. Presumption of Fairness

The Third Circuit has “directed a district court to apply an initial presumption of fairness

when reviewing a proposed settlement where: ‘(1) the settlement negotiations occurred at arm’s

length; (2) there was sufficient discovery; (3) the proponents of the settlement are experienced in
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similar litigation; and (4) only a small fraction of the class objected.’”  In re Warfarin Sodium

Antitrust Litig., 391 F.3d 516, 535 (3d Cir. 2004) (quoting In re Cendant Corp. Litig., 264 F.3d

201, 232 n.18 (3d Cir. 2001)).  Each of the factors set forth in Warfarin counsels in favor of

extending such a presumption to the instant Settlement agreement.  There can be no doubt that

the negotiations that led to this Settlement were undertaken at arm’s length.  The Settlement

Agreement was reached during the course of the fourth mediation attempt by the parties and after

seven highly contentious years of litigation.  “[T]he litigation has been fierce and without respite,

through several changes of defense counsel” and Health Net’s litigation strategy in this case

“gives new meaning to the term ‘scorched earth’ litigation tactics.”  Wachtel, 239 F.R.D. at 84. 

For similar reasons, it is beyond dispute that there has been sufficient discovery in this case.  The

parties have produced tens of thousands of pages of documents and fought tooth and nail

throughout the course of discovery, and two special masters have been assigned to serve in roles

designed to ensure that proper discovery is made. 

The parties to this litigation have been represented by seasoned class action litigators

throughout.  As the Court noted when it certified the classes in McCoy and Wachtel, “Counsel

for McCoy and the Wachtels are well-seasoned and have demonstrated adequacy and tenacity

during the protracted proceedings that have already occurred in this case.”  Wachtel, 223 F.R.D.

at 216.  The Court made this statement nearly four years ago.  Since that time, Plaintiffs counsel

have continued to zealously represent the classes and have admirably dealt with Defendants’

discovery abuses.  Class Counsel has proven themselves capable litigators.  Defendants’ present

counsel is also an experienced class action litigator and he defended this action in a hard fought,

persistent and determined manner.  
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Notice of the instant Settlement was sent to over 2,572,342 subscribers and former

subscribers, and notice was posted in sixty regional and national publications.  See Rosenbaum

Aff. Ex. B.  Class Counsel has received 601 opt-outs in addition to the 1,107 timely opt outs

received following certification and mailing of notice to the McCoy and Wachtel classes,

representing a combined total of approximately 0.066% of all three classes.  Class Counsel

received nine objections.  This small percentage of opt-outs and objections qualifies for the

presumption of fairness under In re Warfarin Sodium.  Cf. First State Orthopaedics v. Concentra,

Inc., 534 F. Supp. 2d 500, 516 (E.D. Pa. 2007) (finding presumption of fairness met when “only

0.16% of the class opted out or objected to the settlement”); In re Remeron End-Payor Antitrust

Litig., No. 02-2007, 2005 WL 2230314, at *16 (D.N.J. Sept. 13, 2005) (finding that 70 opt-outs

and 8 objections from class of 850,000 qualified for presumption of fairness).

Each of the factors set forth in In re Warfarin Sodium have been met and the Court will

therefore extend an initial presumption of fairness to this Settlement Agreement.  

2. Standard for Approval under Rule 23(e)(2)

The Court’s analysis does not end with the factors set forth in In re Warfarin Sodium. 

The Court must next consider the factors discussed by the Third Circuit in Girsh v. Jepson, 521

F.2d 153 (3d Cir. 1975).  Girsh instructs the court to consider the following factors:

(1) the complexity, expense and likely duration of the litigation; (2) the reaction of
the class to the settlement; (3) the stage of the proceedings and the amount of
discovery completed; (4) the risks of establishing liability; (5) the risks of
establishing damages; (6) the risks of maintaining a class action through the trial;
(7) the ability of defendants to withstand a greater judgment; (8) the range of
reasonableness of the settlement fund in light of the best recovery; and (9) the
range of reasonableness of the settlement fund to a possible recovery in light of all
the attendant risks of litigation. 
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In re AT & T Corp., 455 F.3d 160, 164-65 (3d Cir. 2006) (quoting In re Rite Aid Corp. Secs.

Litig., 396 F.3d 294, 301 n.9 (3d Cir. 2005) and Girsh, 521 F.2d at 157).  The Third Circuit also

recently noted that “[t]he Girsh factors do not provide an exhaustive list of factors to be

considered when reviewing a proposed settlement.”  Id.  Rather, because of a 

‘sea-change in the nature of class actions’ since Girsh was decided in 1975,
district courts should also consider other potentially relevant and appropriate
factors, including, among others: 

[T]he maturity of the underlying substantive issues, as measured by the
experience in adjudicating individual actions, the development of scientific
knowledge, the extent of discovery on the merits, and other factors that bear
on the ability to assess the probable outcome of a trial on the merits of
liability and individual damages; the existence and probable outcome of
claims by other classes and subclasses; the comparison between the results
achieved by the settlement for individual class or subclass members and the
results achieved – or likely to be achieved – for other claimants; whether
class or subclass members are accorded the right to opt out of the
settlement; whether any provisions for attorneys' fees are reasonable; and
whether the procedure for processing individual claims under the settlement
is fair and reasonable. 

Id. (quoting In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 323

(3d Cir. 1998)).  The Court will now turn to all of the factors set forth by the Third Circuit.

a. Complexity, Expense and Likely Duration of the Litigation

This first factor “captures ‘the probable costs, in both time and money, of continued

litigation.’”  In re Cendant Corp. Litig., 264 F.3d 201, 233 (3d Cir. 2001).  “Courts must balance

a proposed settlement against the enormous time and expense of achieving a potentially more

favorable result through further litigation.”  In re Remeron Direct Purchaser Antitrust Litig., No.

03-0085, 2005 WL 3008808, at *4 (D.N.J. Nov. 9, 2005). 
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The complexity, expense and likely duration of further litigation in this case strongly

counsels in favor of settlement.  As described in Part I above, this case already has a long and

often tortured procedural history.  It took the parties seven years and well over a hundred motions

merely to reach the point at which productive settlement talks could begin.  Prior to trial, the

parties would, among other things, be required to further examine the Ingenix database and

analyze claims data for millions of subscribers.  This would undoubtedly involve numerous

experts and further pretrial motions, and thousands more hours billed to this matter.  Further, the

likelihood of appeal from any decision on the merits counsels in favor of approving the

Settlement.  See, e.g., In re Ikon Office Solutions, Inc., Secs. Litig., 194 F.R.D. 166, 179 (E.D.

Pa. 2000) (“Finally, the extremely large sums of money at issue almost guarantee that any

outcome, whether by summary judgment or trial, would be appealed. This factor thus weighs in

favor of the proposed settlement.”).  Finally, “even if a trial resulted in a judgment for Plaintiffs,

such judgment might not equal the amount of the Settlement, while Plaintiffs would have

incurred additional expense and delay, as well as the risk of non-recovery based on a verdict for

Defendants or reversal of a verdict for Plaintiffs on appeal. Therefore, this factor weighs in favor

of approving the Settlement.”  In re Remeron Direct, 2005 WL 3008808, at *5.  The Court can

safely conclude that 

this factor favors settlement because continuing litigation through trial would have
required additional discovery, extensive pretrial motions addressing complex
factual and legal questions, and ultimately a complicated, lengthy trial. Moreover,
it was inevitable that post-trial motions and appeals would not only further
prolong the litigation but also reduce the value of any recovery to the class. In a
class action of this magnitude, which seeks to provide recovery for [Health Net
subscribers], the time and expense leading up to trial would have been significant.
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In re Warfarin Sodium Antitrust Litig., 391 F.3d at 536.  The Court concludes that this factor

counsels in favor of approving the Settlement. 

b. The Reaction of the Class to the Settlement 

The Court must next consider the reaction of the Class to the Settlement Agreement. 

Notice was sent to 2,572,342 current and former Health Net subscribers, and as noted above,

Class Counsel has received 601 opt-outs in addition to the 1,107 timely opt outs received

following certification and notice in McCoy and Wachtel.  These 1,708 individuals represent

approximately 0.066% of the total class.  Class Counsel has received only nine objections.  In a

class of this size, this can only be considered an overwhelmingly favorable response.  Cf.

Stoetzner v. U.S. Steel Corp., 897 F.2d 115, 118-19 (3d Cir. 1990) (holding that “only” 29

objections in 281 member class “strongly favors settlement”); see also In re Prudential, 148 F.3d

at 318 (affirming conclusion that class reaction was favorable where 19,000 policyholders out of

8 million opted out and 300 objected).  “Such acceptance of the Settlement on the part of the

Class is convincing evidence of the Settlement's fairness and adequacy.”  In re Remeron Direct,

2005 WL 3008808, at *6.5

c. The Stage of Proceedings and Amount of Discovery Completed

The Court must next consider the stage of the proceedings and the amount of discovery

completed to date.  The Third Circuit has explained that this factor is intended to ensure “that a

proposed settlement is the product of informed negotiations” and that “[t]he parties . . . have an

‘adequate appreciation of the merits of the case before negotiating.’”  In re Prudential Ins. Co.

Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 319 (3d Cir. 1998).  
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The procedural history reflected in the 115 page docket sheet of this litigation counsels in

favor of the Settlement.  The parties engaged in five years of hard-fought discovery, during

which time Defendants were sanctioned for discovery violations more than once.  The parties

made 141 motions, most of which were related to the contentious discovery process.  “Given this

vast amount of discovery obtained, and the volume of motion practice that enabled Plaintiffs’

Counsel to preview some of the defenses that Defendants would advance, Plaintiffs' Counsel had

a valid basis to negotiate a settlement.”  In re Remeron Direct, 2005 WL 3008808, at *6.  After

years of discovery and motion practice before this Court, “the parties certainly [had] a clear view

of the strengths and weaknesses of their cases.”  Bonett v. Educ. Debt Serv., Inc., 2003 WL

21658267, at *6 (E.D. Pa. May 9, 2003) (quoting In re Warner Commc’ns Sec. Litig., 618 F.

Supp. 735, 745 (S.D.N.Y. 1985)). The Settlement presently before the Court “occurred only after

the parties and the Court were able to assess its fairness adequately.”  In re Remeron Direct, 2005

WL 3008808, at *7.  The Court finds that the stage of the proceedings and the amount of

discovery completed counsels in favor of the instant Settlement.     

d. The Risks of Establishing Liability and Damages

“The fourth and fifth Girsh factors consider the risk of establishing liability at trial in

order to balance the parties' relative likelihood of success against the immediate benefits derived

from a settlement.”  Lenahan, 2006 WL 2085282, at *14 (citing In re Prudential, 148 F.3d at

319); see also In re Remeron Direct, 2005 WL 3008808, at *7.  Because establishing damages

will be contingent on establishing liability, the same concerns animate both of these elements of

the Girsh test.
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The size of the present Settlement is some indication of the strength of the Plaintiffs’

case.  Nevertheless, these cases present many difficult questions of law, the presence of which

create a risk that Plaintiffs would not be able to establish liability at trial or on summary

judgment.  For example, there are genuine issues as to the liability of the parent company, Health

Net, Inc., the availability of injunctive relief under ERISA, and the appropriate standard of

review to be applied to Health Net’s ONET determinations.  Further, Plaintiffs faced a

substantial hurdle with regard to Health Net’s defense that New Jersey required the use of the

Ingenix database.  Plaintiffs would have sought to establish that New Jersey was unaware of the

defects in the database, and also that, in any event, the state requirement did not obviate Health

Net’s duties under ERISA.  Further, with regard to the Ingenix database, Plaintiffs’ arguments

rely on expert testimony, which has inherent risks.  See, e.g., In re Prudential Ins. Co. of Am.

Sales Practices Litig., 962 F. Supp. 450, 539 (D.N.J. 1997) (“another potential risk may be

plaintiffs' necessary reliance on expert testimony to establish liability and damages; a jury's

acceptance of expert testimony is far from certain, regardless of the expert's credentials.”); see

also In re Vicuron Pharms., Inc. Secs. Litig., 512 F. Supp. 2d 279, 285 (E.D. Pa. 2007)

(“Compelled to choose between experts, it is far from certain that a jury would have found for

the class, much less awarded it damages on the order of the settlement agreement.”).  

Finally, if Plaintiffs established liability, the extent of damages would flow from that

determination.  The parties have insisted on vastly different methodologies for determining

damages.  In short, determining damages “is a complicated and uncertain process” that counsels

in favor of settlement.  See In re Remeron Direct, 2005 WL 3008808, at *8.
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e. Risk of Maintaining Class Action through Trial

Because “‘the prospects for obtaining certification have a great impact on the range of

recovery one can expect to reap from the [class] action,’ this factor measures the likelihood of

obtaining and keeping a class certification if the action were to proceed to trial.”  In re Warfarin

Sodium, 391 F.3d at 537 (3d Cir. 2004) (quoting General Motors, 55 F.3d at 817).  The McCoy

and Wachtel classes were certified by the Court in 2004.  Health Net appealed and the Third

Circuit vacated and remanded to the Court “for a definition of the claims, issues, or defenses to

be treated on a class basis.”  Wachtel, 453 F.3d at 190.  The Court issued a new class

certification order on September 25, 2006,  Wachtel DKT#551, noting that the Third Circuit

“made clear that this Court’s certification order ‘easily meets the requirements of Rule

23(c)(1)(B) with respect to the definition of the class itself.’”  See DKT#551 at 2 (quoting

Wachtel, 453 F.3d at 188).  Health Net again appealed and the Third Circuit denied Health Net’s

second Rule 23(f) appeal.  As a result, it is unlikely that Plaintiffs face a substantial risk of

decertification of the Wachtel or McCoy classes.  Because the Scharfman ERISA class is

materially the same as the McCoy ERISA class, it is equally unlikely that the Sharfman ERISA

class would face decertification.  The Scharfman RICO class brings claims that have not yet been

tested in a motion to dismiss, however.  On balance, the Court finds that the risk of maintaining a

class action neither favors nor disfavors the Settlement. 

f. The Ability of Defendants to Withstand a Greater Judgment

The Court cannot say with certainty to what extent Health Net could afford a greater

settlement amount.   Even assuming that Health Net could, however, that is no basis for rejecting6
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the instant Settlement. As this Court has noted, “many settlements have been approved where a

settling defendant has had the ability to pay greater amounts.”  In re Remeron Direct, 2005 WL

3008808, at *9 (citing In re Warfarin Sodium, 391 F.3d at 538 (“[T]he fact that DuPont could

afford to pay more does not mean that it is obligated to pay any more than what the . . . class

members are entitled to under the theories of liability that existed at the time the settlement was

reached.”)); Oh v. AT & T Corp., 225 F.R.D. 142, 150-51 (D.N.J. 2004); In re Linerboard

Antitrust Litig., 321 F. Supp. 2d 619, 632 (E.D. Pa. 2004); Erie County Retirees Assoc. v.

County of Erie, 192 F. Supp. 2d 369, 376 (W.D. Pa. 2002); Lazy Oil Co. v. Witco Corp., 95 F.

Supp. 2d 290, 318 (W.D. Pa. 1997). This factor neither favors nor disfavors the Settlement.

g. The Range of Reasonableness of the Settlement Fund in Light of the Best Recovery and all the
Attendant Risks of Litigation

“An assessment of the reasonableness [in light of the best recovery] of a proposed

settlement seeking monetary relief requires analysis of the present value of the damages a

plaintiff would likely recover if successful, appropriately discounted for the risk of not

prevailing.”  In re Remeron Direct, 2005 WL 3008808, at *9 (citing In re Prudential, 148 F.3d at

322).  When analyzing the recovery in light of the attendant risks of litigation, “the Court [must]

examine the terms of settlement from a ‘slightly different vantage point[ ]’ than reasonableness

in light of the best recovery.”  In re Remeron Direct, 2005 WL 3008808, at *10 (quoting In re

General Motors, 55 F.3d at 806).  The Court must consider “whether the settlement represents a

good value for a weak case or a poor value for a strong case.”  In re Remeron End-Payor, 2005

WL 2230314, at *23 (quoting In re Warfarin Sodium, 391 F.3d at 538).
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In these cases, the parties took differing approaches to determining total potential

damages.  Defendants maintained that only those subscribers who could show that they had been

billed by their ONET provider were entitled to recover.  On this definition, Defendants believed

damages would amount to less than $100 million.  Plaintiffs, by contrast, believed that any

damage assessment must encompass individuals whose ONET claims were subject to Health

Net’s allegedly improper methodology regardless of whether they were Balance Billed by their

ONET provider.  On this assessment, Plaintiffs assessed damages at approximately $400 million.

The negotiated recovery is reasonable both in light of the best possible recovery and in

light of the attendant risks of litigation.  The parties estimate the settlement’s total value between

$249 and $261 million.  That  total amount includes a $175 million cash settlement fund and a

$40 million prove up fund, plus important business practice reforms in the use of UCR as a

method for reimbursing ONET claims.  Moreover, the Court has reiterated its view that a

reasonable settlement must address how UCR is calculated.  As noted above, the parties value

the business practice changes at between $26-$38 million. 

(1) The Importance and Value of the Business Practice Changes in the use of UCR to Calculate
Reimbursement to Insureds 

Because of the importance of these business practices changes in evaluating the fairness

of this Settlement, the Court held a “tutorial” on the Ingenix database on April 10, 2008, prior to

the preliminary fairness hearing.  The Court heard expert testimony from Dr. Bernard R. Siskin, a

statistics expert.   The Court heard testimony about the methods used by Ingenix to create its7
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The parties submitted a joint statement in advance of the April 10, 2008 hearing8

on the Ingenix database.  According to that statement, in 2000-2001 the PHCS and MDR
databases were consolidated as were the data contribution and screening processes used to create
them.  Wachtel, DKT#83 at 2.  Because Ingenix used the same process to create both databases,
throughout this section the Court will refer to “the Ingenix databases” to mean both the PHCS
database and the MDR/Medicode database.  
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commercial databases, and the statistical flaws in those methods.  The testimony shed significant

light on the composition and use of the Ingenix databases.  Any “fair, reasonable, and adequate”

settlement must address the use of data that suffers from major flaws in its collection and use as a

proxy for UCR.  Although this Settlement addresses the Ingenix database, the use of any database

to calculate medical insurance coverage can be analyzed by inquiring into the same data

collection and statistical manipulation issues addressed herein. 

Health Net states in its Explanation of Coverage forms and its Summary Plan

Descriptions that out-of-network charges will be calculated based on UCR charge for a particular

service.  Health Net determines the UCR charge for a given procedure by consulting two Ingenix

databases: the Prevailing Healthcare Charge System database (“PHCS database”) and the

MDR/Medicode database.   The question addressed during the Court’s April 10th hearing was8

whether these databases satisfied the two “core concepts” of UCR.  That is, whether the Ingenix

databases provided accurate data as to the reasonable charge for a particular service, and the

geographical area where the service was performed.  To assess a reasonable charge for a

particular medical service, it is essential to know the actual charges billed by similar providers
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for reasonably similar services in a relevant geographic area.  In order to determine the set of

reasonably similar services, the database would need to contain information on those factors

which would affect the cost of the services, such as: (I) significant differences in provider

qualifications, (ii) significant differences in type of medical service provided, and (iii) significant

differences in medical market area.  Given this information, a database analysis could then

determine which charges are reasonable and which are “too high.”

The Ingenix database suffers from numerous errors that must be addressed if a settlement

is to be deemed “fair, reasonable, and adequate” under Rule 23(e)(2).  The Court will discuss

these errors in three broad categories: (a) data collection/sampling errors; (b) database

creation/editing errors; (c) data analysis errors.

(a) Data Collection 

There are two serious flaws in Ingenix’s data collection methods: one relates to Ingenix’s

data sources; the other relates to the number of data points collected for each medical procedure. 

The database is compiled from data submitted by several insurers pursuant to a purely voluntary

“data contribution program.”  See Davekos, P.C. v. Liberty Mut. Ins. Co., No. 10002, 2008 WL

241613, at *2 (Mass. App. Div. Jan. 24, 2008).  Under this program, “some, but not all, of only

those health insurers that are Ingenix clients submit information, on a purely voluntary basis,

about the amounts they happen to have been billed by an undisclosed number of unidentified

health care providers for specific CPT code services.”  Id.  As Judge Curtin succinctly stated in

Davekos, “[a]t best, the Ingenix database includes the bills of an unspecified number of medical

providers who, within a specific period of time, happened to have billed only those health
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28

insurers that were not only Ingenix clients, but also Ingenix clients that elected to participate in

[Ingenix’s] voluntary data contribution program.”  Id. at 4.

This method of data collection is considered by statisticians to be a “convenience

sample.”  A convenience sample is the easiest way to collect the data, but it is haphazard. 

Convenience samples are chosen on the basis of expediency, cost, efficiency or other reasons not

directly concerned with scientific sampling parameters.  As a result, convenience samples are

considered the “most suspect type of sample.”   April 10, 2008 Ingenix Hearing Transcript9

(“Tr.”) at 16(22).  A convenience sample is not necessarily invalid, but it must be subject to

further testing to determine whether the data collected is in fact representative of what an insurer

is trying to estimate.  

Ingenix does not test the voluntarily submitted data to see if the data constitutes an

accurate representative sample of charges for a particular procedure in a particular geographical

area.  Moreover, the data collection methodology provides no reassurance that the raw data

collected is representative of the actual charges billed for any given procedure.  Companies that

submit data receive a discount based on the amount of usable data submitted.  This arrangement

can encourage insurers to remove high charges before submitting their data, in order to ensure

“that a lot of it’s not going to be knocked out” during the “data scrubbing process.”  See Tr. at

22(3)-(4); see generally Tr. at 20(19)-21(1), 21(25)-22(7).  Because other insurance companies
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who themselves use the database are permitted to choose what data to submit, there is a built in

incentive to submit low cost data that will produce a lower UCR database that the submitting

insurance company will itself use to calculate a lower UCR for its own reimbursements to its

insureds.     

Second, the database relies upon too few data points for each procedure.  The database

relies upon just four pieces of data for each submitted charge: date of service; 5-digit Current

Procedural Terminology code (“CPT code”); the address where the procedure was performed;

and the amount of the provider’s billed charge.  Ingenix relies upon these four data points to

facilitate comparison among similar procedures and geographical zones.  In other words, these

data points represent the sum total of the information that purportedly allows an insurer to

compare similarly situated procedures.  See Tr. at 28(2).  

These four data points exclude several factors that are critical to the “core concepts” of

UCR.  These four data points do not identify: (1) the provider’s licensure or qualifications; (2)

the patient’s age or health status; (3) the type of facility where the procedure was performed.  The

database does not take into account whether a particular procedure was performed by a highly-

skilled Board Certified specialist or a general practitioner or a paraprofessional or a nurse.  It is a

matter of common sense that these factors may be fundamental to a comparison of charges.  A

procedure performed by a highly skilled physician is likely to be more expensive than one

performed by a physician’s assistant or nurse practitioner, but the physician’s higher charge may

nevertheless be the most valid comparator if an insured was treated by a physician of comparable

skill and experience.  Yet, by including every possible type of provider in the CPT Code Service,
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even a totally average bill from a skilled physician will be higher than the UCR yielded by the

database.  

These excluded data points may be the most important factors in determining

“reasonable” and “customary” costs.  One might expect that it would cost significantly more to

have a highly skilled, Board Certified heart specialist interpret an echocardiogram than it would

to have a general practitioner do the same task.  The database improperly assumes that these

factors are all irrelevant for determining the ususal and customary rate charged for particular

procedures.  Any accurate database would control for these additional factors.  Ingenix’s failure

to control for these factors means that the database is not actually comparing similarly situated

procedures when it purportedly yields a “usual” and “customary” rate for that procedure.    

(b) Database creation/editing

The method Ingenix uses to create a database from the collected data also undermines the

“core concepts” of UCR.  After Ingenix collects the data, the data is “scrubbed” to remove

certain charges.  This process is not per se improper; to ensure an accurate database, it is

necessary to review the data and remove erroneous or incorrectly reported charges.  Specifically,

erroneous “outlier values” that are either too high or too low will skew the data and can be

removed if done by a statistically fair and reliable method.  The key flaw is the method by which

the database determines which values are “outliers.”  

This database uses a “mean to median” test to scrub its data.  By this process, this

database eliminates all bills for a given CPT code if the mean to median ratio within that CPT

code is above 2.5 for surgical CPT codes and 1.5 for medical CPT codes.  The more high fees

contained in the data set, the more likely the mean to median ratio will remove these fees.  For
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example, if a data provider submits 500 fee charges for a CPT code for an office visit for a new

patient, there may be 200 $10 charges, 100 $30 charges, and 200 $100 charges.  The disparity in

pricing may accurately reflect the length of a patient’s visit – for example, a visit concerning a

serious illness may take longer than one concerning a minor illness – or the skill of the provider –

a visit with a physician’s assistant would likely cost less than one with a physician.  In this data

set, however, the mean is $50 and the median is $30.  The mean to median ratio for this medical

CPT code therefore exceeds 1.5 and as a result, Ingenix would delete the entire data set

submitted by that data provider.  This method of scrubbing would bias the resulting distribution

downwards. 

The databases’s “data scrubbing” method is also considered by statisticians to be one of

convenience.  The database does not review outlier values to determine whether high values are

accurate.  Rather, the database simply removes all high fees without any evidence that those

values represent data errors.  For example, the high charge resulting from a skilled surgeon

performing a difficult operation at an excellent medical facility may appear as a statistical

“outlier” when compared to all charges for procedures in the same CPT code, without regard to

the identity of the provider, procedure difficulty, or location of service.  Under Ingenix’s method,

this outlier data would not be reviewed individually to consider whether it was valid.  It would

simply be thrown out as too high, which would skew the data downwards.   This method is10
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Data providers might be submitting charges to Ingenix that reflect the insurer’s11

negotiated discounted rates with ONET providers.  See Tr. at 24(22)-26(4).  Based on the data
available at this time, this Court cannot determine whether data providers are in fact submitting
such negotiated, discounted fees and simply cautions that the inclusion of such negotiated fees
would cause downward bias.
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compounded by the fact that, as discussed above, many of the data providers themselves “pre-

scrub” the data they submit to Ingenix in the first place.  As a result of this “pre-scrubbing,”

before the data editing process even begins, the data contribution method provides an incentive

for a downward bias.11

Ingenix applies this scrubbing process to groups of CPT codes in a way that further skews

UCR rates downward.  Each individual CPT code represents a different procedure and, as a

result, the mean charge for each individual CPT code may differ.  Ingenix attempts to account for

the differences between CPT codes by giving a relative value for each CPT code.  For example,

if, in a group of two codes, one CPT code has a mean of $50 and a second code has a mean of

$100, the first code will receive a relative value of 1 and the second a relative value of 2,

reflecting the fact that the second code has a relative mean value twice the first code.  The CPT

code values are standardized (by applying the relative values) and combined into groups.  The

grouped values are then subjected to formulas to eliminate outlier data at the high and low end.  

“Standardizing” charges in this way without also taking into account the standard

deviation within each CPT code will improperly skew the UCR rate downward because the

method fails to account for differing distributions of charges within each CPT code.  Charges

within some CPT codes – those for routine procedures, for example –  may be tightly grouped. 

Other CPT codes may have wide distributions, reflecting differences in the providers’ skills,

patients’ conditions, or facilities.  The methodology used to create the database rests on the
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mean value and the standard deviation within each CPT code when standardizing the values
within the groups of codes.  See Tr. At 44(5)-(9).  At present, the database’s failure to do this
results in skewed data.   
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assumption that the distribution of charges as to all CPT codes in the CPT code range is the

same.  The net result of this erroneous assumption is that high charges which are valid, usual, and

customary are rejected as unreliable outliers, and are eliminated from the common data, thereby

skewing downward the upper percentile values in the final reported data.12

(c) Data Analysis and Publication

Data that survives the scrubbing process described above is then compiled by CPT code. 

If a CPT code has nine or more charges, those charges are reported as “actual data.”  Actual data

is reported for just 10% of all CPT codes.

Ingenix “derives” data for the remaining 90% of CPT codes that have fewer than nine

charges.  The method for deriving data for these CPT codes involves combining CPT codes and

standardizing the values so that the values can be compared across CPT codes.  First, Ingenix

groups together CPT codes into a bodily system.  For example, Ingenix groups numerous CPT

codes together as “upper digestive system.”  This group of codes contains relatively simple

procedures – such a lip repair (CPT 40490) – and extremely complex procedures – such as an

esophagectomy (CPT 43116).  To standardize these disparate charges, Ingenix uses relative

values provided by a company called Relative Value Studies, Inc.  

This process is similar to that used at the “scrubbing” stage, described above, but using

different relative values.  And this process suffers from the same fundamental flaw as the

scrubbing process: the process assumes that each CPT code has the same distribution of values. 
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zones.  As noted above, one of the data points collected is the address where the procedure is
performed.  The database then analyzes the data for each three-digit zip code, or “geozip,” in the
country.  The geozips are then grouped to define a geographic area.  This method is a
“convenience approach” that may further skew the data because there is no indication that the
grouped zones in fact comprise a genuine medical market. 
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Any accurate standardization method must account for differences in both relative values and

relative standard deviations between CPT codes.  Ingenix’s failure to account for standard

deviation when it derives data means that almost any charge above the mean in the less common

CPT codes with a higher relative standard deviation can appear to be unusually high even when it

is in fact a usual and customary fee.  Because the database fails to account for the fact that some

CPT codes have a wider distribution of charges (i.e. standard deviation) than others, the derived

percentiles understate the true upper percentile values for these CPT codes.  For insureds, the end

result is that Health Net reimburses insureds based on an artificially low rate used to reflect

UCR.  13

Given the serious problems with the Ingenix database, Health Net’s willingness to eschew 

the databases (or others with the same flaws) is an important consideration in determining

whether the instant Settlement is fair, reasonable, and adequate.  Where the database is used,

Health Net will add 14.5% to each reimbursement rate to correct for the downward skew in the

database.  The creation of a special appeals process described above will also provide insureds

with an additional way to challenge an artificially low UCR rate, if the 14.5% augmentation fails

to yield a fair UCR.  

This approach falls within the “range of reasonableness with respect to a settlement that

recognizes the uncertainties of law and fact in the particular case and the risks and costs inherent
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in litigating to the end.”  Lazy Oil Co., 95 F. Supp. 2d at 338 (internal citations omitted).  The

Court’s analysis in In re Remeron Direct is equally applicable here: 

In light of the significant size of the settlement fund relative to the potential
recoverable damages, the Settlement represents a good value for a strong case,
albeit one where numerous critical legal issues have not been determined and are
therefore uncertain. In addition, even if Plaintiffs successfully prevailed on those
issues at trial, Defendants would likely appeal, resulting in further delaying any
recovery for the Class. The Court is satisfied that the Settlement accounts for the
risks inherent in this complex litigation and provides appropriate relief in light of
these risks.

In re Remeron Direct, 2005 WL 3008808, at *9.  The Court finds that the Settlement is

reasonable in light of the best possible recovery and the attendant risks of litigation. 

h. Additional Factors

With regard to the additional factors set forth in In re Prudential, 148 F.3d at 323, the

Court notes (1) the extensive discovery has provided both sides with sufficient information to

assess the probable outcome of a trial; (2) damages in this case are easily determined by Health

Net data; and (3) the Agreement’s provision for processing individual claims is fair and

reasonable.  
i. Conclusion 

The Court finds that seven of the nine the Girsh factors counsel in favor of approving the

Settlement.  The remaining two factors – the risk of maintaining class action through trial and

Health Net’s ability to withstand a greater judgment – neither favor nor disfavor approval of the

Settlement.  Each of the relevant additional factors set forth in In re Prudential also counsel in

favor of finding that this Settlement is “fair, adequate, and reasonable” as required by Rule 23(e). 
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The Weinstein objection argues that Health Net’s payment of $15 million to the14

New Jersey Department of Banking and Insurance leads to preferential treatment of those Class
Members who may receive partial restitution through New Jersey DOBI.  This objection is
directed at the Agreement – which requires Health Net to pay $15 million to New Jersey DOBI –
and not at the allocation of funds between members of Groups A, B, and C.  The Court discusses
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3.  Plan of Allocation

The parties seek separate approval for the Plan of Allocation.  The parties have separated

the Court’s assessment of the Plan of Allocation and the Agreement to provide the Court with the

option to approve the Agreement even if the Court finds that the Plan of Allocation needs to be

modified.  “As with settlement agreements, courts consider whether distribution plans are fair,

reasonable, and adequate.”  In re Remeron Direct, 2005 WL 3008808, at *11 (quoting In re

Lorazepam & Clorazepate Antitrust Litig., 205 F.R.D. 369, 381 (D.D.C. 2002)); see also In re

Datatec Systems, Inc. Secs. Litig., 2007 WL 4225828, at *3 (D.N.J. Nov. 28, 2007); In re Ikon

Office Solutions, 194 F.R.D. at 184; In re Vitamins Antitrust Litig., No. 99-197, 2000 WL

1737867, at *6 (D.D.C. Mar. 31, 2000).  “In general, a plan of allocation that reimburses class

members based on the type and extent of their injuries is reasonable.”  In re Ikon Office

Solutions, 194 F.R.D. at 184-85; see also In re Corel Corp. Inc. Secs. Litig.,  293 F. Supp. 2d

484, 493 (E.D. Pa. 2003).  In evaluating the formula for apportioning the settlement fund, the

Court is mindful that district courts have broad supervisory powers over the administration of

class action settlements to allocate the proceeds among the claiming class members equitably. 

See In re Remeron Direct, 2005 WL 3008808, at *11; accord In re “Agent Orange” Prod.

Liability Litig., 818 F.2d 179, 181 (2d Cir. 1987).

Although not dispositive, it is important to note that none of the objectors have opposed

the Plan of Allocation.   After reviewing the proposed Plan of Allocation, the Court finds that14
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the Plan reimburses Class Members based on the extent of their injuries, and is consistent with

Plaintiffs’ theory of the case.  The Plan first provides relief for those Class Members who can

demonstrate that they were Balance Billed by their ONET providers, and that they paid these

Balance Bills out of their own pockets.  These Class Members – whose claims are identified as

“Group B” claims in the Agreement – will receive priority reimbursement from the $40 million

prove-up fund up to 100% of their out of pocket losses.  The priority given to those who can

demonstrate out of pocket losses is fair and reasonable.

  Second priority is given to Class Members who have been Balance Billed by their

ONET provider since May 5, 2005, but who have not yet paid the Balance Bill.  Health Net will

attempt to directly negotiate with the ONET providers who have Balance Billed these Class

Members – whose claims are identified as “Group C” claims in the Agreement – and will

discharge Group C debts from the remainder of the $40 million prove-up fund after Group B

claims have been satisfied.  If the $40 million prove-up fund is exhausted and either Group B

and/or C claims still remain unsatisfied, the remaining Group B and C claims become Group A

claims.  All Group A claims then share in the $160 million cash fund (less attorneys’ fees and

costs) on a pro rata basis.  

This Plan of Allocation reimburses Class Members in accordance with the nature of their

claims and the extent of their injuries.  The Court “conclude[s] that the plan of allocation is

reasonable, and the disparity in treatment accurately reflects the different . . . losses experienced

by individuals who” were subject to Health Net’s allegedly improper ONET determinations.  In

re Corel, 293 F. Supp. 2d at 494.
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The Court received one additional objection after the objection period had passed. 15

The Brudos objection was received by this Court on July 21, 2008 and was postmarked July 16,
2008.  The cut-off date for objections was June 23, 2008.  Mr. Brudos’ objections to the
Settlement are based on privacy concerns and, on the merits, the Court’s response is the same as
that given to the Melton objection, infra. 
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 4.  Objections  

Under Rule 23(e)(5), “[a]ny class member may object to the proposal if it requires court

approval under this subdivision (e). . . .”  FED. R. CIV. P. 23(e)(5).  As previously noted, notice

was sent to over 2.5 million class members.  Class Counsel received only 9 objections to the

proposed Settlement.15

a. The Collette Objection

Susan Collette states that “[i]n general, I’m opposed to class actions lawsuits. . . .”  She

notes that she has had a positive experience with Health Net and, in her experience, Health Net

has fairly treated her when she received treatment from ONET providers.  The crux of Mrs.

Collette’s objection is her request that “the Court . . . reject the Settlement and the individuals

who had problems can pursue individual agreements or even lawsuits.”  Class Members were

given the opportunity to opt out of the Settlement and pursue individual lawsuits.  Because the

Settlement provided an opt-out mechanism directly responsive to Mrs. Collette’s concerns, the

Court finds that this objection is not grounds for rejecting the instant Settlement.  

b. The Nuttall and Simon Objections

Jacquelyn Nuttall objects to the Settlement on grounds that the Settlement “does not

include resolution of my insurance claim wherein Health Net processed the claim as out of

network when it should have been processed in network.”  Ms. Nuttall states that “[a]n

investigation should be performed of the breach noted above and, should discrepancies be noted,
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the class action should be modified to include these claims prior to the class releasing any future

claims.”  Ms. Nuttall’s objection is unrelated to the instant Settlement.  Rather, Ms. Nuttall

apparently objects to the class definitions and the scope of the actions, not to the fairness,

adequacy, or reasonableness of the instant Settlement.  Because the additional claims Ms. Nuttall

identifies were not subject to the ONET determinations that form the heart of these matters, the

Settlement does not encompass them.  As a result, the Court finds that this objection is not

grounds for rejecting the instant Settlement. 

Similarly, James Simon objects to the Settlement to the extent that it does not encompass

his claims for mental health services for which Health Net has denied all coverage.  Mr. Simon’s

objection apparently takes issue with the class definition and the scope of the actions, not with

the fairness, adequacy, or reasonableness of the instant Settlement.  Because the additional claims

Mr. Simon identifies were not subject to the ONET determinations that form the heart of these

matters, the Settlement does not encompass them.  As a result, the Court finds that this objection

is not grounds for rejecting the instant Settlement. 

c.  The Lawver Objection

Daniel Lawver alleges that, in addition to the $9,029.77 in claims described on his “smart

notice,” he has paid “at least $21,400 in unpaid claims that should have been covered by [his

Health Net] policy.”  Mr. Lawver objects based on the Settlement’s failure to include these

claims.  This objection concerns a personal dispute between Lawver and Health Net and is not

genuinely about the fairness of the instant Settlement.  
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d.  The Benson Objection

Frederick Benson’s objection is directed solely at Class Counsel’s request for attorneys’

fees.  Mr. Benson states that he “feel[s] strongly that an award of attorneys’ fees in Class Action

suits in general and this one in particular be limited to 1.5 times their unreimbursed fees based on

hourly rates plus the reimbursement of expenses and costs incurred in litigating these actions.” 

Mr. Benson’s objections are not grounds for rejecting the instant Settlement, nor for concluding

that Class Counsel has sought fees in excess of those permitted under Third Circuit law.  The

Court will discuss its award of attorneys’ fees in Part III.C.1.

e.  The Melton Objection

Jacob Melton asserts that the procedures listed on his “smart notice” were “in-network,”

and were paid by Health Net as such.  Mr. Melton states that he “object[s] to my information on

in-network providers being used to bolster a claim in cases about out-of-network providers. . . .” 

Mr. Melton also objects to the use of his personal identifiers on the “smart notice” mailed to him. 

Although the Court is sympathetic to Mr. Melton’s privacy concerns, the Court is

satisfied that Class Counsel has taken the necessary precautions to safeguard the data provided by

Health Net and to comply with relevant law.  There is no evidence to support Mr. Melton’s

objection that Class Counsel has used his claims “fraudulently to build a class,” and Mr. Melton

was provided with an opportunity to opt out of the instant Settlement.  Mr. Melton’s objection is

not grounds for rejecting the Settlement. 

f. The Weinstein Objection

Christine Weinstein objects through her counsel, Robert Margulies and Jeffrey Weinstein. 

Ms. Weinstein makes several objections.  Ms. Weinstein argues that certain class members will
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receive preferential treatment as a result of the New Jersey Department of Banking and Insurance

audit because Health Net will pay $15 million of the $215 million cash fund to New Jersey DOBI

as part of Health Net’s partial restitution for New Jersey small employer group members.  Mr.

Weinstein argues that those New Jersey members who receive restitution from this portion of the

funds may also be entitled to share pro rata in the remaining $160 million cash fund, and that this

amounts to preferential treatment.  The Settlement is not rendered “unfair” under Rule 23

because New Jersey has taken administrative action against Health Net, resulting in an obligation

that is satisfied pursuant to this Settlement.  Health Net concedes that Class Counsel’s actions in

this case were instrumental in setting forth the factual basis upon which the obligation to make

restitution for the use of out-dated data by Health Net became clear.  See Wachtel, 223 F.R.D. at

202-03.  The payment to New Jersey DOBI will benefit members of the Wachtel class. 

Moreover, at the Final Fairness hearing, Class Counsel represented to the Court that the claims

administrator would ensure that those Class Members entitled to recover as part of the New

Jersey DOBI restitution would not receive a double recovery from the $160 million cash fund. 

There is no preferential treatment.

Second, Ms. Weinstein objects to the treatment of those claims that Class Members have

assigned to their healthcare providers.  The Settlement Agreement states that “[i]n the event that

a Class Member has assigned Released Claims to a healthcare provider, by seeking or accepting

benefits under this Agreement the assignment shall be deemed withdrawn.”  Settlement

Agreement § 16.5.  Ms. Weinstein argues that these assignments cannot be withdrawn by the

parties, Class Members, or the Court.  The Settlement Agreement itself addresses this objection

by noting that, if the assignments cannot be withdrawn, Class Members are responsible for
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making payments to their providers as required by their assignment.  This objection is not

grounds for rejecting the Settlement.  

Third, Ms. Weinstein objects to the fact that members of Class A – which includes those

Class Members who have not been Balance Billed by their provider – must file a claim for

compensation.  She argues that the Settlement payment for Class A members should be

calculated by the claims administrator and checks should be sent without requiring Class

Members to file a claim.  However, because 36,000 of the more than 2.5 million notices sent

were returned, the issuance of checks to those addresses would cause waste or fraud and might

well result in the loss of a check due simply to a change of address.  In addition, some of the

names in the Health Net database were minors or deceased individuals.  The claim form address

these issues and ensures that only individuals who are entitled to payment will receive it.

Fourth, Ms. Weinstein objects on grounds that the Plan of Allocation is a non-material

term of the Settlement.  The Settlement Agreement clearly states that the Plan of Allocation “is to

be considered separately from the Court’s consideration of the fairness, reasonableness, and

adequacy of the Settlement set forth in this Agreement.”  Settlement Agreement § 10.3.  The

Court has reviewed the Plan of Allocation to ensure that it meets the requirements of Rule 23. 

As Class Counsel makes clear, the parties separated the Court’s Rule 23 assessment of the Plan

of Allocation and the Agreement so that the Court could, if it chose, approve the Agreement even

if the Plan of Allocation needed to be modified.  This is not an uncommon practice and it is not

grounds for rejecting the instant Settlement.  See In re Datatec Systems, 2007 WL 4225828, at *3

(quoting In re Ikon Office Solutions, 194 F.R.D. at 184).
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Fifth, Ms. Weinstein objects to the settlement’s $20 floor on claims.  Class actions

frequently employ such floors and finds that this floor on claims is not unreasonable and does not

constitute grounds for rejecting the instant Settlement. 

Sixth, Ms. Weinstein objects to the fact that the Agreement fails to set forth a maximum

amount of attorneys’ fees that Class Counsel will seek.  Class Counsel provided notice to Class

Members regarding its fee application in Section VI(B) of Class Notice.  In that section, Class

Counsel informed Class Members that it would seek fees “not to exceed 2.5 times their

unreimbursed fees based on hourly rates, known as the ‘lodestar’”.  Class Counsel also informed

Class Members that the lodestar in this case amounted to $30,700,000.  Plaintiffs have in fact

requested a fee that is equal to 2.36 times their lodestar.  The Court finds that Class Members

received sufficient notice of Class Counsel’s fee request, and that this objection does not

constitute grounds for rejecting the instant Settlement. 

Ms. Weinstein objects to Class Counsel’s lodestar, arguing that it is excessive.  The Court

finds that Class Counsel’s lodestar is supported by ample proof.  Ms. Weinstein also objects to

the $60,000 incentive awards sought for the named plaintiffs as excessive. The Court finds that

this objection is groundless.  See Part III.C.3 (discussing Plaintiff incentive awards). 

None of the Weinstein objections sets forth a basis to set aside or modify the Settlement. 

g. The Smiarowski Objection

Adam Smiarowski objects primarily to the amount of fees requested by Class Counsel. 

Mr. Smiarowski argues that the Court should award no more than 15% . . . of the actual

Settlement Fund (which [according to Mr. Smiarowski’s calculation] is less than $200,000,000)

that is, a total of Thirty Million Dollars. . . .”  Mr. Smiarowski provides no case law in this or any
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other district to support his request that this Court cap Class Counsel’s fees at 15% of the Fund. 

As a result, and for the reasons set forth in Part III.C.1 of this opinion dealing with Class

Counsel’s request for attorneys’ fees, the Court finds that this objection does not constitute

grounds for rejecting the instant Settlement. 

Mr. Smiarowski also asserts that Class Counsels’ fees should be paid in installments “to

maintain the integrity of settlement administration.”  As Chief Judge Brown stated when faced

with this argument in another class action: 

By [his] objection, [Smiarowski] implicitly suggests that Lead Counsel cannot be
trusted with properly effectuating the terms of the settlement. The Court finds no
basis, however, to suddenly distrust Lead Counsel after having witnessed them
vigorously prosecute this action for [seven] years without any guarantee of
success. Throughout the entire litigation, Plaintiffs' Counsel represented the Class
with zealous advocacy and utmost diligence. They have given no indication to this
Court that they will suddenly abandon Class Members during the administration
of the settlement. Class Members will have at their disposal the Settlement
Administrator to assist them in processing their claims. Further, this Court retains
jurisdiction over this matter and will be available to Class Members for final
resolution of any dispute that may arise. For these reasons, in addition to the
absence of any controlling authority that would require this Court to enforce
[Smiarowski]'s proposal, the Court declines to implement a staggered fee award.

In re At&T Corp. Secs. Litig., No. 00-5364, 2005 U.S. Dist. LEXIS 46144, at * 27-28 (D.N.J.

Apr. 22, 2005) (Westlaw cite not available). 

Finally, Mr. Smiarowski objects to the provision of the Settlement Agreement that

provides that any funds remaining from the $40 million prove-up fund will revert to Health Net. 

Mr. Smiarowski provides no support for this argument.  The reverter provision as to the smaller

$40 million prove-up fund, which was negotiated at arms length, does not undermine the

fairness, reasonableness, or adequacy of the Settlement.  
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h.  The Hicks Objection

James Hicks objects that the “settlement is illegal because it ‘caps’ the total ‘Group B’

class members’ recoveries of settlement proceeds. . . .”  This argument is without merit. 

Members of Group B have priority over members of Group C as to the $40 million prove-up

fund. As the Court explained in Part II, supra, Group B Class Members will be reimbursed first

and are entitled to receive up to 100% of the amount they paid out of pocket.  If the total amount

of Group B claims exceeds $40 million, then Class Members with Group B claims will be

reimbursed pro rata from the prove-up fund.  If any portion of the $40 million prove-up fund

remains after all Group B claims are satisfied in full, those funds will be used to satisfy Group C

claims on a first-come, first-served basis.  Any Group B or C claims that remain after the prove-

up fund has been fully allocated become Group A claims for purposes of further distribution.  All

Group A claims will then be reimbursed pro rata from the $160 million pool.  The Settlement

puts no “cap” on Group B claims, and the Court therefore finds that this objection does not

constitute grounds for rejecting the instant Settlement. 

Mr. Hicks’s claim that the Settlement provides a “clear sailing” provision is factually

incorrect.  The case cited by Mr. Hicks is entirely distinguishable from the instant Settlement,

which does not provide a “clear sailing” provision.  Section 17 of the Agreement states simply

that “Class Counsel may apply to the Court for attorneys’ fees and expenses, based on the total

value of the Settlement. . . .”  This does not constitute a “clear sailing” provision and is not

improper. 
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Next, Mr. Hicks next argues that all Class Members who make claims should receive

funds pro rata.  For the reasons set forth in Part III.B.3, the Court finds that the Plan of Allocation

does not constitute grounds for rejecting the instant Settlement.

Finally, Mr. Hicks argues that the 2.5 multiplier that Class Counsel set as a ceiling in

Class Notice is excessive under New Jersey and Third Circuit law.  The instant action was

brought under ERISA and RICO, over which the Court asserts federal question jurisdiction.  See

28 U.S.C. § 1331.  Mr. Hicks’ contention that the Third Circuit prohibited a multiplier of 2.5 in

In re Cendant Corp. PRIDES Litig., 243 F. 3d 722 (3d Cir. 2001) is incorrect.  In that case the

Third Circuit specifically noted that “[o]n remand of this case to the District Court, we strongly

suggest that a lodestar multiplier of 3 (the highest multiplier of the cases reviewed above) is the

appropriate ceiling for a fee award. . . .”  Id. at 742.  The Court therefore finds that this objection

does not constitute grounds for rejecting the instant Settlement. 

i. Conclusion 

After reviewing the nine objections the Court is satisfied that none of the objectors have

presented sufficient basis for this Court to reject or modify the Settlement presently before the

Court. 

C.  Attorneys’ Fees, Costs, and Plaintiff Incentive Awards

1. Attorneys’ Fees

The Court also has before it a motion for attorneys’ fees, costs, and Plaintiff incentive

awards.  Under Rule 23(h), “[i]n a certified class action, the court may award reasonable

attorney’s fees and nontaxable costs that are authorized by law or by the parties’ agreement.” 
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 Plaintiffs cite to Ciccarone v. B.J. Marchese, Inc., No. 03-1660, 2004 WL 296693216

(E.D. Pa. Dec. 22, 2004) for the proposition that the lodestar and multiplier method should be
used when the relief consists of both a common fund and equitable relief.  Ciccarone is
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FED. R. CIV. P. 23(h).  Plaintiffs have demonstrated a lodestar of $30,355,758.55 and requested a

fee award of $71,666,667.00.    

The matter of fees is left to the discretion of the District Court.  In re Cendant, 243 F.3d at

736.  Courts have developed two methods to calculate attorneys’ fees: the “lodestar-plus-

multiplier” method and the “percentage of recovery” method.

The lodestar and the percentage of recovery methods each have distinct attributes
suiting them to particular types of cases. Ordinarily, a court making or approving a
fee award should determine what sort of action the court is adjudicating and then
primarily rely on the corresponding method of awarding fees (though there is, as
we have noted, an advantage to using the alternative method to double check the
fee).  

In re General Motors, 55 F.3d at 821 (emphasis added) (internal citation omitted).  In “common

fund” cases, the percentage of recovery method is appropriate.   In re Rite Aid, 396 F.3d at 306-16

07 (“we reiterate that the percentage of common fund approach is the proper method of awarding

attorneys' fees.”); see also In re Remeron End-Payor, 2005 WL 2230314, at *26 (“This Court

first finds that the percentage of fund method is the proper method for compensating Plaintiffs'

Counsel in this common fund case.”).  Although the instant Settlement has a significant

injunctive component which has great value, the bulk of the financial Settlement is in the form of

a $215 million common fund.  The Court will use the percentage-of-recovery method, and then
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cross check that amount using the lodestar multiplier method.  See In re Cendant, 243 F.3d at 742

(“we have . . . suggested that district courts cross-check the percentage award at which they

arrive against the ‘lodestar’ award method.”). 

The Third Circuit has set forth several factors to be considered when setting a fee award

in a common fund case: 

(1) the size of the fund created and the number of persons benefitted; (2) the
presence or absence of substantial objections by members of the class to the
settlement terms and/or fees requested by counsel; (3) the skill and efficiency of
the attorneys involved; (4) the complexity and duration of the litigation; (5) the
risk of nonpayment; (6) the amount of time devoted to the case by plaintiffs'
counsel; and (7) the awards in similar cases. 

In re Rite Aid, 396 F.3d at 301 (quoting Gunter v. Ridgewood Energy Corp., 223 F.3d 190, 195

n.1 (3d Cir. 2000)).  “The factors listed above need not be applied in a formulaic way. Each case

is different, and in certain cases, one factor may outweigh the rest.”  Gunter,  223 F.3d at 195. 

a. The Size of the Fund and Number of Persons Benefitted

The cash fund and equitable relief will benefit a class of over two million current and

former Health Net subscribers.  The size of the cash fund, see In re Cendant,  243 F.3d at 737

(“$100 million seems to be the informal marker of a ‘very large’ settlement.”), and the number of

persons benefitted by it weigh in favor of a substantial fee award.  Cf. Lenahan, 2006 WL

2085282, at *19 (describing as “significant” under Gunter a settlement of $15 million that

benefitted approximately 16,000 individuals). 

b. The Absence of Objections

As discussed above, after mailing notice to over 2.5 million Class Members, the Court

received nine objections to the Settlement, four of whom object to the potential fee award.  “The
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lack of significant objections from the Class supports the reasonableness of [a substantial] fee

request.”  Lenahan, 2006 WL 2085282, at *19.

c. The Skill and Efficiency of Plaintiffs’ Counsel

The quality of Class Counsel’s representation is “measured by ‘the quality of the result

achieved, the difficulties faced, the speed and efficiency of the recovery, the standing, experience

and expertise of the counsel, the skill and professionalism with which counsel prosecuted the

case and the performance and quality of opposing counsel.’”  Mehling v. New York Life Ins. Co., 

248 F.R.D. 455, 465 (E.D. Pa. 2008) (quoting In re Ikon, 194 F.R.D. at 194).  The Court has

previously noted that “Counsel for McCoy and the Wachtels are well-seasoned and have

demonstrated adequacy and tenacity during the protracted proceedings that have already occurred

in this case.”  Wachtel, 223 F.R.D. at  216.  Moreover, “[t]he settlement result achieved is a

reflection of counsel's skill and expertise.”  In re Remeron End-Payor, 2005 WL 2230314, at *28.

Class Counsel’s skill and tenacity, and the excellent result weigh in favor of a substantial fee

award. 

d. Complexity and Duration of the Litigation 

“The complexity and duration of the litigation is the first factor a district court can and

should consider in awarding fees.”  Gunter, 223 F.3d at 197.  As set forth in detail above, these

cases involve complex issues of law under ERISA and RICO.  Even the complexity of these

issues is overshadowed, however, by the litigation’s extraordinary and intense duration.  The first

complaint was removed to this Court in August 2001.  As previously noted, the parties filed 141

motions, 283 briefs, and 316 other applications to the Court.  These cases have required many

tens of thousands of hours from attorneys on both sides and this Court.  There were many times
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when there were as many as ten defense counsel present in Court, while Plaintiffs had between

four and five counsel.  Furthermore, “[t]he Court is familiar with the long and arduous settlement

process that led to the present Proposed Settlement.  The complexity of the issues involved in the

prosecution of this litigation support” a substantial fee award.  Lenahan, 2006 WL 2085282, at

*20.

e. The Risk of Nonpayment

As this Court explained in the context of an antitrust action, the “determination of a fair

fee must include consideration of the sometimes undesirable characteristics of a contingent . . .

action[], including the uncertain nature of the fee, the wholly contingent outlay of large

out-of-pocket sums by plaintiffs, and the fact that the risk[s] of failure and nonpayment . . . are

extremely high.”  In re Remeron Direct, 2005 WL 3008808, at *14.  The same risks are present

in large, complex ERISA actions like these.  See, e.g., Mehling, 248 F.R.D. at 465 (“Given the

uncertainty of outcome of this complex ERISA action, there was a substantial risk of no

payment.”).  Given the nature of this litigation and the difficulty of the issues presented, Plaintiffs

faced a substantial risk that they would recoup nothing.  These risks counsel in favor of a

substantial fee award. 

f. Time Devoted to this Case by Plaintiffs’ Counsel 

Over the past seven years, Class Counsel has expended 71,918.38 hours on this matter,

and paid over $1.7 million in expenses for depositions, experts, and other costs.   This number17

represents Class Counsel’s extraordinary effort on this matter and weighs in favor of a sizeable
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award.  Cf. In re Lucent Techs., Inc., Secs. Litig., 27 F. Supp. 2d at 438 (describing class

counsels’ 61,000 hours as an “extraordinary effort[]”).

g.  Awards in Similar Cases

The Third Circuit has cautioned that “district courts setting attorneys' fees in cases

involving large settlements must avoid basing their awards on percentages derived from cases

where the settlement amounts were much smaller.”  In re Cendant, 243 F.3d at 736.  In general,

“$100 million seems to be the informal marker of a ‘very large’ settlement.”  Id. at 737 n.19.  In a

2001 opinion, the Third Circuit reviewed cases in which the common fund exceed $100 million

and found that “the attorneys' fee awards ranged from 2.8% to 36% of the total settlement fund.” 

Id. at 738.  More recently, the Third Circuit approved a district court’s reliance on a study that

found that in “class action settlements between $100 million and $200 million . . . recoveries in

the 25-30% range were ‘fairly standard.’”  In re Rite Aid Corp., 396 F.3d at 303 (“We see no

abuse of discretion in the District Court's reliance on these studies.”).  Another court in this

district has recently come to the same conclusion, and provided a chart listing recoveries over

$100 million.  In re Lucent, 327 F. Supp. 2d at 441.  That court concluded that in “cases

involving comparable risks to the ones in this matter have settled for more than $100 million,

courts have typically awarded fees in the range of 25% to 30%.”  Id. 

The complexity and duration of this case, the number of hours Class Counsel expended to

see it through, and the outstanding result reached all warrant a fee at the high end of the range. 

The question is how to properly establish the value of the Settlement so that the Court may apply

the percentage-of-recovery method.  Under the “common fund doctrine,” the Supreme Court 

has recognized consistently that a litigant or a lawyer who recovers a common
fund for the benefit of persons other than himself or his client is entitled to a
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reasonable attorney's fee from the fund as a whole. . . . The doctrine rests on the
perception that persons who obtain the benefit of a lawsuit without contributing to
its cost are unjustly enriched at the successful litigant's expense.

Boeing Co. v. Van Gemert, 444 U.S. 472, 478 (1980).  The Supreme Court also noted, however,

that “the criteria [for application of the common fund doctrine] are satisfied when each member

of a certified class has an undisputed and mathematically ascertainable claim to part of a

lump-sum judgment recovered on his behalf.”  Id. at 480.  In Van Gemert, damages could be

“mathematically ascertain[ed]” by taking the “difference between the redemption price of [a

Class Members] debentures and the value of the common stock into which they could have been

converted.”  Id. at 479.  Interpreting Van Gemert’s “mathematically ascertainable” language, the

Ninth Circuit has cautioned that “[p]recisely because the value of injunctive relief is difficult to

quantify, its value is also easily manipulable by overreaching lawyers seeking to increase the

value assigned to a common fund.”  Staton v. Boeing Co., 327 F.3d 938, 974 (9th Cir. 2003).

The issue presently before the Court is how to value the injunctive relief for purposes of

determining Class Counsel’s fee.  The Court is cognizant of the fact that the value of the

injunctive relief cannot be precisely and mathematically ascertained as to each Class Member as,

for example, can be done with regard to Class Members’ individual shares of the $215 million

cash common fund.  Nevertheless, Class Members reap a sizeable financial benefit from the

injunctive relief provided in this Settlement.  The injunctive relief requires Health Net to add

14.5% to the Allowable Amount paid for an ONET claim when the Ingenix database is used to

calculate UCR.  This provision is a clear recognition that such a database undervalues the actual

UCR of medical providers.  The Settlement also provides for a special appeals process for the

most expensive medical treatments.  Class Members will receive a very real and very important
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financial benefit from these aspects of the relief.  The instant Settlement differs from that before

the court in Staton.  The value of the injunctive relief here is a highly relevant circumstance in

determining what percentage of the common fund class counsel should receive as attorneys' fees. 

The parties have fairly valued the injunctive relief at between $26 and $38 million.   

All of the factors set forth in Gunter and considered above counsel in favor of an award at

the high end of the range.  The cases cited above all suggest that the top end of the range for

settlements over $100 million is approximately 30%, going as high as 36% in some cases.  After

considering these parameters, the Court will award Class Counsel fees of $69,720,000.  This fee

award represents just over 32% of the common fund of $215 million and 28% of the $249

million value of the common fund plus the parties’ lowest estimated value of the injunctive

relief.  The fee award is well within the proper range for a case of its exceptional complexity and

duration. 

Finally, the Court will cross check its award using the lodestar-multiplier method.  In

cases where the number of hours billed is as high as it is here, the lodestar-multiplier method

serves as a particularly important cross check on the fee award.  Class Counsel have submitted

certifications from all three firms involved in prosecuting this action.  Each firm has provided the

Court with a list of each individual (either by name or by initials) who billed hours to these

matters  and their actual hourly billing rate.  The Court finds that the number of hours billed and18

the rates of the attorneys at all three firms are reasonable.  Based on these charts, Class Counsel
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has billed 71,918.38 hours to this matter, which gives rise to a lodestar of $30,355,758.55 based

on each billers’ actual rate.  An award of $69,720,000 represents a lodestar multiplier of just

under 2.3.  This is well within the range approved by the Third Circuit in a less complex case

with a settlement of approximately $341,000,000.  See In re Cendant, 243 F.3d at 742.  In

Cendant the Third Circuit specifically rejected a lodestar multiplier of 5.7 after it “review[ed] the

lack of complexity of this case and of awards in other large class action settlements, all of which

involved more complex issues, more time invested by the attorneys, and, with only a few

exceptions, smaller total settlements. . . .”  Id.  The Third Circuit then noted that “[o]n remand of

this case to the District Court, we strongly suggest that a lodestar multiplier of 3 (the highest

multiplier of the cases reviewed above) is the appropriate ceiling for a fee award. . . .”  Id. at 742. 

The lodestar cross check demonstrates that, based on Class Counsel’s extraordinary efforts in

obtaining this Settlement, the fee awarded is reasonable. 

2. Expenses

Plaintiffs seek an award of $1,725,337.06 in costs and expenses accrued in prosecuting

this case.  As the Court stated in In re Remeron Direct, 

Plaintiffs' Counsel's expenses reflect costs expended for purposes of prosecuting
this litigation, including substantial fees for experts; substantial costs associated
with creating and maintaining an electronic document database; travel and lodging
expenses; copying costs; and the costs of court reporters and deposition
transcripts. Reimbursement of similar expenses is routinely permitted. 

In re Remeron Direct, 2005 WL 3008808, at *17; see also Oh v. AT & T Corp., 225 F.R.D. 142,

154 (D.N.J. 2004) (approving reimbursement for “(1) travel and lodging, (2) local meetings and

transportation, (3) depositions, (4) photocopies, (5) messengers and express services, (6)

telephone and fax, (7) Lexis/Westlaw legal research, (8) filing, court and witness fees, (9)
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overtime and temp work, (10) postage, (11) the cost of hiring a mediator, and (12) NJ Client

Protection Fund - pro hac vice.”).  Each of the three firms with unreimbursed costs and expenses

related to this matter have submitted an itemized list of those expenses to the Court.  The Court

has reviewed those itemized lists and finds them to be reasonable.  The Court will award Class

Counsel $1,725,337.06 in costs and expenses. 

3. Plaintiff Incentive Awards

Plaintiffs also request incentive awards of $60,000 per Plaintiff.  “In the instant action,

the Class Representatives spent a significant amount of their own time . . . litigating these cases

for the benefit of the absent members of the settlement class. . . .”  In re Remeron End-Payor, 

2005 WL 2230314, at *32.  In healthcare cases like this, it is also important to acknowledge that

Representative Plaintiffs sacrificed personal and medical privacy for the good of the class. 

“[T]heir efforts should not go unrecognized.”  Id.  This award is reasonable and appropriate

under the circumstances.  See, e.g., Bradburn Parent Teacher Store, Inc. v. 3M, 513 F. Supp. 2d

322, 342 (E.D. Pa. 2007) (“Accordingly, we approve the requested incentive award [of

$75,000].”); Van Vranken v. Atlantic Richfield Co., 901 F. Supp. 294, 300 (N.D. Cal. 1995)

(“After evaluating the time Van Vranken committed to this case, the Court finds that an incentive

award of $50,000 is just and reasonable under the circumstances.”); In re Dun & Bradstreet

Credit Servs. Customer Litig., 130 F.R.D. 366, 373-74 (S.D. Ohio 1990) (two incentive awards

of $55,000 and three incentive awards of $35,000); In re Revco Sec. Litig., 1992 WL 118800, *7

(N.D. Ohio May 6, 1992) ($200,000 incentive award to named plaintiff); Enterprise Energy

Corp. v. Columbia Gas Transmission Corp., 137 F.R.D. 240, 250-51 (S.D. Ohio 1991) ($50,000
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incentive awards to each of the six named plaintiffs).  The Court will award Plaintiff incentive

awards of $60,000 to each Representative Plaintiff. 

IV. CONCLUSION

For the reasons set forth above, the Court certifies the Scharfman classes, approves the

Settlement Agreement and Plan of Allocation, and awards attorneys’ fees, costs, and Plaintiff

incentive awards in accordance with the Court’s July 25, 2008 order.  See Wachtel DKT#868;

McCoy DKT#870; Scharfman DKT#109.

/s/ Faith S. Hochberg                                  
HON. FAITH S. HOCHBERG, U.S.D.J. 
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